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Court of Appeals of the District of Columbia. 


No. 3863. 

Sylvia Robinson, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 37815. 

United States of America, Plaintiff, 

vs. 

Sylvia Robinson, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the Citv of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Filed in Open Cour: May 16, 1921. Morgan H. Beach, Clerk. 
District of Columbia, ss: 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1921. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Sylvia Robinson,lateof the District ofColumbia, aforesaid, 
on, to wit, the first day of March, in the year of our Lord one thousand 
nine hundred and twenty-one,and from thence until,to wit,the twenty- 
fifth day of April, in the year of our Lord one thousand nine hun¬ 
dred and twenty-one, and at the District of Columbia aforesaid, un¬ 
lawfully, wilfully, feloniously and knowingly did import, manufac¬ 
ture, produce, compound, sell, deal in, dispense, distribute, admin¬ 
ister, and gave away opium and coca leaves and compounds, manufac¬ 
tures, salts, derivatives and preparations thereof, without then and 
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2 SYLVIA ROBINSON VS. UNITED STATES OF AMERICA. 

2 SSS^4»J$K 

statute thereof in sueK nX an^pj, '7eP' ‘° **“ ,0Bn ° f the 
aforesaid, do fnri herJrc-ont°^"'* JUr0rS aforesaid ’ u P on ‘heir oath 

?“ -VtaJra*-#* 

grains of cocaine hv .h-o. hloVido , ' CaV ^’ to 'V 4 -. ,ive 

manner other than in miNnon . ’ r U< i ^? I ! ne 1US Shepard, in a 
ceiving, a written order of an 1 fr° 0 ’. an d "iihout exacting and re- 

on a form prescribed and' issue l’"bv"tl!c , r C S! " d Corneliu ® Shepard, 
Kevenue, the said derive five n f /*n i ° ^°? inils ^ 1 ? ner Internal 
not being dispensed or distribute 1 tn F :nes .®^ resa: d then and there 
patient bv the said Svlvia Robinson a a nil' Cornel ' ,,s Shepard as a 
nary surgeon registered r VC ' eri - 

approved on the seventeentli d.iv of n " ! 11 • , Act Congress 

one thousand nine hundred and for?Zn ’ th 1 >’“ r of our Lor <] 
Congress approve,! on Zto££JfZ^?nfrl d * 1 b - v . the , Aet of 
of our Lord one thousand nioo Lnn i 7 * i° . Fe ^ ruar y> m the year 
derivative of coca leaves if,,,, ,i i ' C< ‘T, nine ' een i and the said 
pensed or distributed bv the ^d ^ n . and {here not being sold, dis¬ 
c'd Cornelius Shenlrd as & , Rob,n T as “ *«»er to the 

3 of a written prescription' issue ( ] Kv a " d m P llrsuanc e 
veterinary surgeon registered 1 1 phy51 . IC , lan > dentist or 

•Act of Congress, as L f It , llle provisions of the said 

Shepard then and there not beiim\, OI , C ' al<1; a ' K tllc said Cornelius 
regulating the entnMheieh, of aid u V" “?>’ forei « n eountrv 
said, and the said Llnelius Sh^iLof eoea leaves afore- 
oftieer of the Unite 1 State' 41 1Prl and ^herc not being an 
district, county or municipal^r'insnlar"* W ° f anv , sta ‘ e - territorial! 

in making purchases thereof for anv department la f "[j' II ' V . en S a ?: ed 
Aavv, or for the Puhlir F fp-tlih • ‘ ue P ar tment of the Army or 

territorial, district counlv Sr m,mb I?' t^ a "> V G ?' ernm ent, state, 

prisons; against the peace'and government of T"}™- h ? s K itals -° r 
America, and contrarv to tho fn.M » r ti t \ e United States of 

made and provided ' * m ° f the statute there <>f in such ease 

aforesaid, do further^ presentT^ Jurors aforesa *d, upon their oath 
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That the said Sylvia Robinson, on, to wit, the said first day of 
April, in the year of our Lord one thousand nine hundred and 
twenty-one, and at the District of Columbia aforesaid, unlawfully, 
wilfully, feloniously and knowingly did purchase, sell, dispense and 
distribute coca leaves and compounds, manufactures, salts, derivatives 
and preparations thereof, to wit, five grains of cocaine hydrochloride, 
in a manner other than in and from the original package thereof hav¬ 
ing affixed thereto appropriate stamps showing the payment of 
4 the lawful internal revenue tax thereon ; against the peace and 
dignity of the United States of America, and contrary to the 
form of the statute thereof in such case made and provided. 

Fourth Count. And the Grand Jurors aforesaid, upon their oath 


aforesaid, do further present: 

That the said Sylvia Robinson, on, to wit, the third day of April, 
in the year of our Lord one thousand nine hundred and twenty-one, 
and at the District of Columbia aforesaid, unlawfully, wilfully, 
feloniously and knowingly did sell, barter, exchange and give away 
a certain other quantity of a certain derivative of coca leaves, to wit, 
five grains of cocaine hydrochloride, to the said Cornelius Shepard, 
in a manner other than in pursuance of, and without exacting and re¬ 
ceiving, a written order of and from him, the said Cornelius Shepard, 
on a form prescribed and issued by the said Commissioner of Internal 
Revenue, the said derivative of coca leaves last aforesaid then and 
there not being dispensed or distributed to the said Cornelius Shepard 
as a patient by the said Sylvia Robinson as a physician, dentist or 
veterinary surgeon registered under the provisions of the Act of Con¬ 
gress approved on the seventeenth day of December, in the year of 
our Lord one thousand nine hundred and fourteen, as amended by 


the Act of Congress approved on the twenty-fourth day of February, 
in the year of our Lord one thousand nine hundred and nineteen; 
and the said derivative of coca leaves last aforesaid then and there not 


being sold, dispensed or distributed by the said Sylvia Robinson as a 
dealer to the said Cornelius Shepard as a consumer, under and 
5 in pursuance of a written prescription issued by a physician, 
dentist or veterinary surgeon registered under the provisions 
of the said Act of Congress, as amended, as aforesaid; and the said 
Cornelius Shepard then and there not being a person in any foreign 
country regulating the entry therein of said derivative of coca leaves 
aforesaid, and the said Cornelius Shepard then and there not being 
an officer of the United States Government, or of any state, terri¬ 
torial, district, county or municipal or insular government lawfully 
engaged in making purchases thereof for any department of the 
Army or Navy, or for the Public Health Service, or for any Govern¬ 
ment, state, territorial, district, country or municipal hospitals or pris¬ 
ons; against the peace and dignity of the United States of America, 
and contrarv to the form of the statute thereof in such case made and 
provided. 

Fifth Count. And the Grand Jurors aforesaid, upon their oath 


aforesaid, do further present: 

That the said Sylvia Robinson, on, to wit, the said third day of 
April, in the year of our Lord one thousand nine hundred and 
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4 SYLVIA ROBINSON VS. UNITED STATES OF AMERICA. 

twentv-one and at the District of Columbia aforesaid, unlawfully, 
wilfully feloniously and knowingly did purchase, sell, dispense and 
distribute coca leaves and compounds, manufactures, salts, derivatives 
and preparations thereof, to wit. live grains of cocaine hvdroehloride. 
in a mamier other than in and from the original package thereof 
hawng affixed thereto appropriate stamps showing the payment of the 
lawful internal revenue tax thereon; against the peace and 
b dignity of the L nited States of America, and contrary to the 
form of the statute thereof in such case made and provided. 

Sixth Count. And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present : 

That the said Sylvia Robinson, on, to wit, the fifth dav of April 
in the year of our Lord one thousand nine hundred and twenty-one* 
and at the District of Columbia aforesaid, unlawfully, wilfully 
feloniously and knowingly did purchase, sell, dispense and distribute 
opium and coca leaves and compounds, manufactures, salts deriva- 
tives and preparations thereof, to wit, fifteen grains or morphine sul¬ 
phate, and forty grains of cocaine hydrochloride, in a manner other 
than in and from the original package thereof having affixed thereto 

i .1 ^ . 1 ^ 0 lawful internal reve¬ 

nue tax thereon; against the peace and dignity of the United State* of 

America and contrary to the form of the statute thereof in such case 
made and provided. 

JOHN E. LASKEY, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 37815. I nited States vs. Sylvia Rob¬ 
inson \ lolation of Sections 1 and 2, Act of December 17. 1914 a .s 
amended. \\ itnesses: Samuel I.. Rnkusin, Cornelius Shepard, Albert 
A. bpeai. A True Bill: Ldward \\. Donn., Jr., Foreman. 

Plea. 

Supreme Court of the District of Columbia. 

Friday, May 27, 1921. 

t ^ ie C c?^ T } rc?linies session pursuant to adjournment Mr 
Justice Siddons presiding. 


Comes as well the Attorney of the United States, as the defendant 
in proper pereon, according to her recognizance, and by her Attorney 
R. I. .Miller, Esquire; whereupon the defendant being arraigned upon 

v. 1 " d ' ctments > ' hc reading whereof she specifically waives pleads 
Not (unity to each, and for trial puts herself upon the country and 
the Attorney of the United States doth the line " 
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Verdict. 


Supreme Court of the District of Columbia. 


Wednesday, October 26th, A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

Come- as well the Attorney of the United States, as the defendant in 
proper person, according to her recognizance and by her Attorney R. 
I. Miller, Esquire; and thereupon conies a jury of good and lawful 
men of the District of Columbia, to wit: 


Daniel T. Batson, 
.Terre B. Bethel, 
Frank D. Seifert, 
George C. Shaffer, 
Charles S. Springer, 
Harrv C. Stewart, 


Oscar M. Styron, 
John L. Vandergrift, 
John F. Warfield, 
Mark R. Yates, 
Samuel E. Yeager, 
Isadore Small, 


who being sworn to well and truly try the issue joined herein, upon 
their oath say that the defendant is guilty on the first, second, third, 
fourth, and fifth counts, Not guilty on the sixth count charged in 
tlie indictment; whereupon said defendant is committed to the \\ ash- 
ington Asylum and Jail. 


3 Motion for a New Trial. 

Filed October 27, 1922. 

* ***** * 

Now comes the defendant and moves the court to grant a new trial 

for the following reasons, to-wit: 

1. That the evidence is insufficient as a matter of law. 

2. That the verdict is contrary to the evidence. 

3 * That the verdict is contrary to the weight of the evidence. 

4 * That the verdict is contrary to the law. . 

5 That the Court erred in admitting evidence over the objection 

and exception of counsel. 

6 Vnd for other reasons apparent on the face of the record. 

ROBT. I. Mii^h.rv, 
Attorney for the Defendant. 


Supreme Court of the District of Columbia. 

Wednesday, November 23, A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 
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nrnnlTr 6 ' “ Wel1 ,he A ‘‘ orne y °f the United States, as the defendant in 

& F MiHw "k atf0n mf: ,'° i her rcco 8 nizan ce and by lier attorney 
. l. Allllcr, Esquire; and thereupon the defendant’* mofinn r 

now trial coining on to be heard is by the Court overruled and it 

upon it is demanded of the defendant what further she’h^ to sat 

y ln7trj ( ",T la ' V sho ‘ lld " ot b * pronotmcedagahist hS 

^^xssssss&Eir&s' 

~j«g» ^sawsas 1 iat^siirsa r,: 

4 2 - 000 ) ( p la «; ’'K^m'llm 'dcLl'tTente^ into ‘i'^g 
mzanee in the sum of Two Thousand ($2,000) dollar. w t Mil on s' 

iSSSSai 

or the appeal for any cause dismissed, or the judgment reversed a 

Memoranda. 

December 16, 1921.—Cost bond, filed 

and1ffi4 1 ^S?ri«2* n,ft Bi " ° f EXCep ‘ i0nS extended ,0 

J anuary, 31, ^^im^submit Bill of Exceptions extended to 

pril 14, 1922. Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, July 10th, A. D. 1922. 

Sijdo e ns C presidfng meS ^ S ^ i0n PUrSUant *° ild i<»»»»'ont Mr. Justice 

* ** * * *>|c 

Now comes here the defendant by her attorney R I Milton v. . • 

r, «£/^Vasra 

Court on the 14th day of ApiM 1922 whicb T Sub, ' ,lUed ^ the 
nunc pro tunc. “ J ’ lu ^ l5> a ^'Qordingly done, 
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Assignment of Errors. 

Filed August 1, 1922. 

* * * * * * * 

The Court erred: 

1. In failing to require the Government to elect as to which of the 
several counts it proposed to try the defendant. 

2. In failing to require the Government to elect as between the 
various averments of the first count. 

3. In failing to require the Government to elect as between the 

various averments of each and every count thereafter. 

11 4. In permitting the witness Rakusin to testify regarding 
the alleged finding, outside of the defendant’s house under a 

strip of weather boarding, nine docks of suspected cocaine and three 
capsules of suspected morphine, and in permitting the same to be 
offered in evidence and exhibited to the jury, it not being shown de¬ 
fendant had any connection or knowledge of same. 

5. In permitting the witness Rakusin to testify that he had made 
an examination of the records of the Internal Revenue Bureau at Bal¬ 
timore, Maryland, and to testify that the defendant was not regis¬ 
tered as one who was authorized to sell narcotics. 

6. In permitting the witness Shepherd to testify to alleged separate 
and distinct offenses other than the one charged" in the indictment, 
without knowledge having been brought to defendant before trial of 
this cause, that she would be tried on any other charge. 

7. In granting the prayers offered by the Government. 

JAMES A. O’SHEA, 

ROBT. I. MILLER, 
Attorneys for Defendant. 

Designation of Record. 

Filed August 1, 1922. 

***** * * 

The appellant hereby designates the following papers to be in¬ 
cluded in the Transcript of Record on Appeal: 

1. The indictment. 2. The plea. 3. The verdict of the 

12 jury. 4. Motion for a new trial. 5. Order overruling mo¬ 
tion for new trial. 0. Judgment. 7. Appeal in open court 

to the Court of Appeals and appeal bond. 8. Memorandum of orders 
extending time for settling Bill of Exceptions. 9. Bill of Excep¬ 
tions submitted and signed. 10. Bill of Exceptions. 11. Assign¬ 
ment of Errors. 12. This designation. 

JAMES A. O’SHEA, 

ROBT. I. MILLER, 
Attorneys for Defendant. 
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13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
b v cc 1 11 \ 11). foregoing pages numbered from 1 to 12, 
both inclusive, to be a true and correct transcript of tlie record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 37815, Criminal, wherein United 
States of America is Plaintiff and Sylvia Robinson is Defendant, as 
the same remains upon the file* and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 22nd day of August, 1922. 

[Seal of the Supreme Court of the Distr ict of Columbia. ] 

MORGAN II. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 


11 — Open Court Jul. —, 1922. Morgan II. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

Criminal. No. 37815. 

United States of America 
vs. 

Sylvia Robinson. 

Defendant's Dill of Exceptions. 

This cause coming on for trial before the lion. Frederick L. Sid- 
dons in the Supreme Court of the District of Columbia, holding a 
term for criminal business, on the 2Gth day of Oct., A. 1). 1921, the 
United States of America being represented by Joseph II. Bilbrev, 
Esq., Assistant United States Attorney in and for the District of Co¬ 
lumbia, and the defendant, Sylvia Robinson, being represented by 
Robert I. Miller, Esq., the following proceedings were had: 

1. That thereupon, after the jury was empannelled and sworn, 
the defendant by her attorney moved that the Court direct the As¬ 
sistant District Attorney to elect upon which of the several counts the 
United States of America proposed to try the defendant, which mo¬ 
tion was over-ruled and exception noted thereto. 

2. Thereupon counsel for the defendant moved that the United 
States of America be required to elect as between the various aver- 
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ments in the first count, which motion was over-ruled and an excep¬ 
tion noted. 

3. Thereupon the defendant by her attorney moved that the 
15 United States of America be required to elect as between the 
various averments of each count, which motion was over-ruled 
and exception noted thereto. 

4. Thereupon the United States of America offered and gave evi¬ 
dence by the following witnesses, who testified substantially as fol¬ 
lows : 


“Albert Spear testified that he is a chemist employed in the In¬ 
ternal Revenue Bureau, Treasury Department. He identified two 
manila envelopes, one containing two decks of powder, and another 
nine decks of powder and three capsules of powder. These envelopes 
were handed to him on April 8th, 1921 by S. L. Rakusin. They 
were sealed when he received them. On April 12th he made a chem¬ 
ical analysis and found that two decks contained four and one half 
grains each of cocaine hydrochloride; that nine decks contained forty 
and one half grains of cocaine hydrochloride; three capsules con¬ 
tained four and one half grains of morphine hydrochloride. That 
cocaine hydrochloride is a derivative of coca leaves and that morphine 
hydrochloride is a derivative of opium.” 

“S. L. Rakusin testified that he was Narcotic Inspector for the Dis¬ 
trict of Columbia with headquarters at Baltimore, Maryland. On 
April 1st, 1921, about 9:30 P. M. in company with Pharmacy In¬ 
spectors R. A. Saunders and Harry Evans, he went to the 4th Precinct 
Police Station and met Cornelius Shepard. After searching him 
they gave him two dollars. Shortly thereafter he returned and turned 
over to them a deck of suspected cocaine; that the deck was initialed 
by them for the purpose of identification. lie then identified a deck 
of powder which had been identified by the witness Spear as one, the 
contents of which contained four and one half grains of cocaine 
hydrochloride. 

On April 3rd, 1921, they again met Shepard at the same Police 
Station and, after searching him, gave him two dollars and sent him 
out; that shortly thereafter Shepard returned and gave them a 
16 deck of cocaine. This was initialed. Witness was handed 
deck of powder which had been previously identified by the 
witness Spear as being one, the contents of which upon analysis 
showed four and one half grains of cocaine hydrochloride, and he 
identified it as having been received from Shepard. 

On April 5th, 1921 witness, in company with Saunders and Evans 
Pharmacy Inspectors of the District of Columbia, under a search war¬ 
rant searched the premises of the defendant, at. 312 Maine Avenue, 

S. w" District of Columbia and found outside the house under a strip 
of weather-boarding, nine decks of suspected cocaine and three cap¬ 
sules of suspected morphine. That when said nine decks and three 
capsules were found defendant denied any knowledge of the same. 
Witness then identified the nine decks which the witness Spear had 
identified and testified contained forty and one half grains of cocaine 
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hydrochloride, as being the same that he and other officers found on 
defendant s premises. He also identified the three eZulT pr^ 
oush identified by the witness Spear, as the ones taken from de¬ 
fendants premises. The decks of suspected cocaine given to him 
\ . liepard on April 1st and April 3rd, 1021 and the nine decks and 
iree capsules found on defendant's premises on April 5th, 1021 were 
placed in manila envelopes, sealed, and handed personally to Albert 

TW *t C ' Cnil a’ !! Umm of In,crnal Revenue, Treasury Department 
i fV i le ? an( thereupon over the objection and exception of the 
( e endant, on the grounds that it had not been shown that the de¬ 
fendant had any knowledge of or connection with the said nine decks 
of cocaine and three capsules of morphine, the Court permitted the 
same to be ottered in evidence and exhibited to the iurv. 

f , t f i Ultll< T tostine(1 ov . or objection and exception of defendant 
that lie had made an examination of the records of the Internal 

Re\enue Bureau at Baltimore, Maryland, and that defendant 
1 < was not registered as one who was authorized to sell narcotics.” 

Cornelius Shepherd testified that he knew Sylvia Robinson indi 
eating the defendant; that on April 1 , 1921, about 9:30 P M„ he met 
( fluei.- Saunders and Rakusin at the Fourth Precinct Police Station* 
that he uas searched and given two dollars; that lie then went to the 
hou>e of Sylvia Robinson living at 312 Maine Avenue, S. W District 
of Columbia and purchased a deck of cocaine, for which he paid her 
two dollars. That he took the deck of cocaine purchased from the 
defombint back to the Police Station and give it to Mr. Rakusin. 

Hint then and thereupon over the objection and exception of the 
defendant on the ground that separate and distinct offenses were 
being clanged against the defendant without knowledge having been 
brought to her before trial, the witness testified that lie again on April 

, 21 IT ‘° her , llouso . and a purchase of a deck of cocaine 
of Sjlvia Robinson, for which lie paid her two dollars. This deck 
of cocaine he also turned over to Rakusin. 

Cross-examination: 

Witness testified that lie was a friend of Pearl Sims, who had been 
arrested with Sylvia Robinson, and that in buying the cocaine from 
feyhia Robinson, he was trying to help Pearl Sims out. 

.... ereu Pe n there was offered and received in evidence and ex¬ 
hibited to the jury the two decks of cocaine hydrochloride identified 
bv the witnesses Spear and Rakusin. a 

The foregoing is substantially the testimony offered bv the Gov 
eminent. ‘ ^ c 

„AJ ha 7 hen a , nd diereupon the defendant, to maintain the issues 
on her part joined, testified substantially as follows: 

18 aTT P 0B , in ; sox : T , hat sI,e Rved at the house in question 

net;,,. oP d llat she d'd not sell the alleged cocaine to the said Cor¬ 
nelius Shepherd 1 hat she knew nothing about the drugs found 
under the weather boarding of her house. That she knew Pearl 
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hydrochloride, as being the same tint he and other officers found on 
defendant s premises. He also identified the three capsules, pre¬ 
viously identified by the witness Spear, as the ones taken from de¬ 
fendant s premises. 1 he decks of suspected cocaine given to him 
bv Shepard on April 1st and April 3rd, 1921 and the nine decks and 
three capsules found on defendant s premises on April oth, 1921 were 
jdaced in manila envelopes, sealed, and handed personallv to Albert 
Spear, Chemist, Bureau of Internal Revenue, Treasury Department 
That then and thereupon over the objection and exception of the 
defendant, on the grounds that it had not been shown that the de¬ 
fendant had any knowledge of or connection with the said nine decks 
of cocaine and three capsules of morphine, the Court permitted the 
same to be offered in evidence and exhibited to the jury. 

A\ itness further testified over objection and exception of defendant 
that lie had made an examination of the records of the Internal 
Revenue Bureau at Baltimore, Maryland, and that defendant 
1 < was not registered as one who was authorized to sell narcotics.” 


Cornelius Shepherd testified that he knew Svlvia Robinson indi¬ 
cating the defendant; that on April 1, 1921, about 9:30 P. M., lie met 
Officers Saunders and Rakusin at the Fourth Precinct Police Station* 
that he was searched and given two dollars; that he then went to the 
house of Sylvia Robinson living at 312 Maine Avenue, S. W., District 
of Columbia and purchased a deck of cocaine, for which he paid her 
two dollars. That he took the deck of cocaine purchased from the 
defendant back to the Police Station and give it to Mr. Rakusin. 

That, then and thereupon over the objection and exception of the 
defendant on the ground that separate and distinct offenses were 
being charged against the defendant without knowledge having been 
brought to her before trial, the witness testified that he again on April 
3rd. 1921 went to her house and made a purchase of a deck of cocaine 
of Sylvia Robinson, for which he paid her two dollars. This deck 
of cocaine he also turned over to Rakusin. 


Cross-examination: 

Witness testified that he was a friend of Pearl Sims, who had been 
arrested with Sylvia Robinson, and that in buying the cocaine from 
Sylvia Robinson, he was trying to help Pearl Sims out. 

Thereupon there was offered and received in evidence and ex¬ 
hibited to the jury the two decks of cocaine hydrochloride identified 
by the witnesses Spear and Rakusin. 

The foregoing is substantially the testimony offered by the Gov¬ 
ernment. 

That then and thereupon the defendant, to maintain the issues 
on her part joined, testified substantially as follows: 

18 Sylvia Robinson: That she lived at the house in question 

and that she did not sell the alleged cocaine to the said Cor¬ 
nelius Shepherd. That she knew nothing about the drugs found 
under the weather boarding of her house. That she knew Pearl 
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Sims and Shepherd. That on May 7th, 1919 she was arrested, tried 
and sentenced in the Police Court of the District of Columbia, to pay 
a fine of $50 or serve 60 days for transporting liquor into the District 
of Columbia. That on August 8th, 1920 she was charged with keep¬ 
ing a handy house and forfeited $25 collateral.” 

That then and thereupon the defendant rested. 

6. All of which exceptions as stated in the foregoing bill of excep¬ 
tions were duly noted by the Court. 

19 This tenth day of July, 1922. 

F. L. S1DDONS, 

Justice. 


Peyton Gordon, Esq., 

Attorney in and for the District of Columbia: 

Please take notice that on the 25th day of April, 1922, at 10:00 
o’clock a. m., or as soon thereafter as counsel may be heard, the pro¬ 
posed bill of exceptions, of which copy is handed you herewith, will 
be submitted to the court to be settled. 

PORT. I. MILLER, 
Attorney for the Defendant. 

Service of copy of the proposed bill of exceptions in the above en¬ 
titled cause is acknowledged this — day of-, 1922, which is eight 

days before the time designated in said notice. 

[Endorsed:] United States vs. Sylvia Robinson. No. 37,815. Bill 
of Exceptions. Robert I. Miller, Attorney and Counsellor at Law, 
Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3863. Sylvia Robinson, appellant, vs. United States of America. 
Court of" Appeals, District of Columbia. Filed Aug. 24, 1922. 
Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 

Sylvia Robinson, appellant, 

v - No. 3863. No. 24, 

United States of America, Special Calendar. 

appellee. 

STATEMENT OF THE CASE. 

Ori the 26th day of October, 1921, appellant, 
Sylvia Robinson, was tried and found guilty on five 
counts of an indictment in six counts, each count of ♦ 
which charged a separate violation of the Harrison 
Antinarcotic Act (Record, pp. 1-5). Thereafter, 
on November 23, 1921, she was sentenced to im¬ 
prisonment in the penitentiary for a period of three 
years (Record, p. 6). 

On this appeal but three points are raised (Brief, 
p. 2). These points will be discussed in the order in 
which they appear in appellant’s brief. 
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ARGUMENT. 

APPELLANT’S FIRST POINT: FAILURE TO ELECT AS TO 
THE SEVERAL COUNTS AND AS TO THE VARIOUS 
AVERMENTS IN THE SEVERAL COUNTS. 

1. Failure to elect as to the several counts. 

Each of these counts of the indictment charges a 
violation of the Harrison Antinarcotic Act. The first 
count, which is laid under section 1 of the act, 
charges that appellant, tetween March 1 and April 5, 
1921, did import, manufacture, produce, compound, 
sell, deal in, dispense, distribute, administer, and give 
away opium and coca leaves, etc., without then and 
theretofore having registered with the collector of 
internal revenue, etc., and without having paid the 
special license tax as she was required to do before 
manufacturing, producing, etc. The second count is 
laid under section 2 of the act, and charges that appel¬ 
lant, on the 1st day of April, 1921, did sell, barter, 
exchange, and give away 5 grains of cocaine hydro¬ 
chloride to one Cornelius Shepard without a written 
order from Shepard on the prescril)ed form. I he 
third count, laid under section 1 of the act, charges 
that on the 1st day of April, 1921, appellant did pur¬ 
chase, sell, dispense, and distribute 5 grains of 
cocaine hydrochloride in a manner other than in and 
from the original package having affixed thereto ap¬ 
propriate stamps showing the payment of the inter¬ 
nal-revenue tax. 

The fourth count is in the same language as the 
second count, except that the time laid is of the 
3d of April, 1921. The fifth count is in the same 
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language as the third count, except the time is laid 
as of the 3d day of April, 1921. The sixth and last 
count of the indictment charges that appellant, on 
the 5th day of April, 1921, did purchase, sell, dis¬ 
pense, and distribute 15 grains of morphine sulphate 
and 40 grains of cocaine hydrochloride other than in 
and from the orignal package having affixed thereto 
appropriate stamp showing payment of lawful tax. 

\\ hile each count of the indictment charges a 
separate and distinct violation of the Harrison Act, 
they were properly consolidated in one indictment 
under section 1024 of the Revised Statutes. Pointer 
v. U. S., 151 U. S. 396, 400; Williams v. U. S. 9 168 
U. S. 382, 390; Kliendinst v. United States , 48 App. 
D. C. 190, 199; United States v. O'Callahan, 6 McLean, 
596, 598; Caudle v. United States, 278 Fed. 710, 712; 
De Jeamie v. United States, 282 Fed. 737, 741. 

The motion to elect as between the several counts 
was made immediately after the jury had been sworn, 
and before any evidence was adduced. Furthermore, 
there was no ground stated in support of the motion 
(Record, p. 8). 

Even as between inconsistent counts, the Govern¬ 
ment will not be required to elect before it has closed 
its case. Fulton v. United States, 45 App. D. C. 27. 

Where the counts are not inconsistent, but merely 
charge separate offenses of the same nature, the 
question of an election rests in the sound discretion 
of the court. Corbin v. United States, 264 Fed. 659, 
660. Since there is nothing in the record nor in 
appellant’s brief showing that the court below abused 
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its discretion in denying the motion to elect, we 
respectfully submit that the matter is not reviewable 
in this court. 

2. Failure to elect as between the various averments 
of the several counts of the indictment. 

Appellant urges that, in the first count, she was 
brought to answer not one, but nine different offenses. 
This argument does not take into consideration the 
nature of the offense charged in the first count. 
That offense is made up of two elements, to wit: 

(1) Doing any one or all of the things charged, 

(2) without registering and paying the special tax. 
Neither of these elements without the other consti¬ 
tutes an offense against the United States. It is 
therefore obvious that the first count charges but 
one offense. But, even if we take appellant’s view 
of the matter, that there are nine different offenses 
charged in the first count, the count is not dupli¬ 
citous, for the reason that the count follows a very 
familiar rule of charging cumulative statutory of¬ 
fenses. This rule is that where several different 
offenses are named in a statute in the disjunctive 
they may be charged conjunctively in a single count. 
( 'min v. United States , 1G2 U. S. 625, 634; Boone v. 
United States , 257 Fed, 963, 966; Jacobson v. United 
States , 272 Fed. 399, 401; United States v. Loenthal , 
257 Fed. 444; Starkie’s Cr. PI., 339. 
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3. Introduction in evidence of narcotic drugs found 

under a strip of weather hoarding on the outside of 

appellant’s house. 

l he testimony offered by the Government showed 
that appellant had sold a “deck” of cocaine on the 
3d of April, 1921. On the 5th of April, 1921, appel¬ 
lant’s house was searched by Narcotic Inspector 
Rakusin and Pharmacy Inspector Saunders. During 
this search nine “decks,” containing 40J grains of 
cocaine hydrochloride, and three capsules, containing 
4 A grains of morphine sulphate, were found under a 
strip of weather boarding on the outside of appel¬ 
lant’s house (Record, pp. 9-10). The purpose of 
introducing this testimony was to prove the offense 
charged in the sixth count of the indictment. 

In connection with the contention of appellant that 
it was error to admit any evidence as to what was 
found on the search, appellant attempts to show by 
insinuation that Pearl Sims, who had been arrested 
with appellant, was the guilty party. The record 
does not justify this contention. There is nothing 
in the record showing that Pearl Sims was ever in 
or near or had access to appellant’s house. Had 
such been the fact, appellant, who testified in her own • 
behalf, w r ould have brought this out. Not only did 
she fail to give any testimony that Pearl Sims had 
access to her house, but she also failed to give any 
testimony that anyone else had access to her house. 
As to Pearl Sims having been arrested with appellant, 
the record clearly shows that the arrest mentioned 
bv the witness Shepard related to a time prior to 
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appellant’s arrest for the offense for which she was 
on trial (Record, p. 10). 

If, as appellant argues, the probabilities are that 
Pearl Sims, who was not shown to have been at or 
near the house, put the drug under the strip of 
weather boarding, the probabilities are much stronger 
that appellant, who was in occupancy of the said 
premises, put the drug under the strip of weather 
boarding. However, the court below was not, nor 
is this court, concerned about the weight of the 
evidence in question; the question involved is 
whether or not the evidence admitted over objection 
was competent and relevant to the issue presented 
at the trial of the case. If the evidence was com¬ 
petent and relevant, it was not error to admit it, 
notwithstanding the question of its weight. That it 
was relevant is proved by the case of State v. Ross , 
168 N. C. 130, cited on appellant’s brief. However, 
appellant endeavors to distinguish the Ross case 
from the case at bar on the ground that, in the Ross 
case, the defendant offered no testimony in denial 
that he knew anything about the drugs being hidden 
in the house. This argument is without merit, for 
the reason that the competency and relevancy of 
testimony never depends upon whether or not it is 
denied; in other words, competent and relevant is not 
rendered incompetent or irrelevant because it is 
denied. 
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4. Admission of the testimony of narcotic inspector 
that he had searched the records of internal revenue 
bureau at Baltimore and found that appellant was 
not registered. 

The witness Rakusin testified that he was a nar¬ 
cotic inspector for the District of Columbia, with 
headquarters at Baltimore, Md., and that he had 
made an examination of the records of the internal 
revenue bureau at Baltimore, and that appellant 
was not registered as one who was authorized to sell 
narcotics. Appellant maintains that the records 
themselves should have been produced. The testi¬ 
mony which appellant claims was prejudicial was 
introduced for the purpose of proving a negative 
averment, to wit, that appellant had not registered 
and paid the special tax as required by section 1 of 
the Harrison Act. This was not proving a record nor 
the contents thereof, which would have required the 
production of the record itself, but was proving the 
absence of a record. The well-established rule in 
such case is that the records are not required to be 
produced, but that evidence may be offered by one 
who has examined the existing records and can tes¬ 
tify as to the nonexistence of a particular record. 
Hof man v. Pack , 114 Mich. 1; People v. Eppinger, 
105 Calif. 36; Elkins v. Staley 13 Ga. 435; Common¬ 
wealth v. Best, 180 Mass. 492. 
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It is therefore respectfully submitted that the 
record discloses no error, and that the judgment of 
the court below should be affirmed. 

Peyton Gordon, 

United Stales Attorney. 

H. Bilbrey, 

Assistant United Stales Attorney. 
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